Hay bé hiéu lwe Van bang bao hé sang ché

Hay bé hiéu lwc Van bang bao hé sang ché tai Viéet Nam nhw thé nao?

1. Giéi thiéu

Béng sang ché la mét trong nhirng v khi song con” dbi véi cac cha thé quyén sé hivu tri tué (SHTT)
aé gianh dwoc vi tri doc ton trén thi trvong dbi v&i cac san pham dwoc bao hd sang ché. Bang sang
ché trao cho chi s& hu quyen déc quyen thwong mai hoa san pham, quyén li-xang sang ché cho bén
thé ba dé thu héi vén dau tw, quyén ngan chan dbi tha canh tranh xam pham doc quyen sang ché.
Chinh b&i lgi thé canh tranh rat I&n ma sang ché mang lai, sw xuat hién cac tranh chap sang ché ngay
cang gia tang la diéu hoan toan c6 thé dy doan.

Sang ché duoc cap bang doc quyén khong co nghia 1a n6 khong co sai s6t va mac nhién co hiéu lyc.
“Gig dinh vé hiéu luc I3 d/eu cho phép chd sé hiu bang sang ché kién vi pham, it nhét Ia khi c6 co sé&
xac dang dé khdng dinh rang bj don vi pham bang sang ché”™. Trén thuc té, trong khong it cac trwong
hop, béng sang ché dwoc cip do thdm dinh vién khong thé tim ra cac gidi phap ky thuat twong
duwong/trung I1&p c6 trwdc dé tir chdi bao ho trén co s& sang ché khong dap (ng diéu kién vé tinh méi.

Hay b hiéu lwc Van bang bao ho sang ché 1a tha tuc phap ly dwoc thiét 1ap trong luat SHTT & hau hét
cac qudc gia bao ho tai san tri tué cho phép bén thi ba ndp yéu ciu thach thire hiéu lwc cla bang doc
quyén sang ché. Hay bé hiéu lwc Van bang bao hd sang ché tai Viet Nam dwoc thwe hién bang viéc
ndép don yéu cau hady bd hiéu lwc téi Cuc SHTT Viét Nam, cung cap cac thong tin, tai liéu chirng minh
va ndp cac khoan phi theo quy dinh. Nhin chung, hiy bé hiéu lwc Van bang bao ho sang ché tai Viét
Nam thwdng dién ra trong 2 bdi canh: (i) déi thi canh chl dong tan cong hiéu lwc cta Van bang bao
ho sang ché dang trong thoi han hiéu lwc dé thwong mai hda san phdm moét cach an toan va (ii) bi
don/bén bi cdo budc xam pham mudn vé hiéu héa béng sang ché d& dwoc mién triy trach nhiém phap
ly khi chi b&ng séng ché yéu cau co quan thyc thi x& Iy hanh vi xam pham sang ché cta bi don.

2. Co s& nao dé huy bé hiéu lwc Van bang bao ho sang ché tai Viét Nam?

Luat SHTT nam 2005, stra ddi ndm 2009 va 2019 quy dinh 2 co s& ma theo do bén thir ba c6 thé yéu
cau Cuc SHTT hay bd hiéu lwc Van bang bao hd sang ché nhw sau:

a) Nguwoi ndp don dang ky khong co quyén dang ky va khoéng dwoc chuyén nhwong quyén dang ky
déi voi sang ché; . . . ‘
b) Séang ché khéng dap (ng céac diéu kién bao hé tai thoi diém cép van bang bao ho.

Vi du: Cong ty A dau tw kinh phi, phuong tién vat chat duéi hinh thir giao viéc theo Hop dc‘mg v&i tac
gid A dé sang tao ra loai “Khan” c6 tdm cac nguyén liéu nhdm ha sét cho tré em. Tac gia A da mang
sang ché di dang ky ma khong thong bao cho Cong ty A. Khi Bang sang ché duwoc cap, Cong ty Acé
quyéen nép don yéu cau hady bé hiéu lwc van bang bao ho ctia sang ché nay trén co sé tac gia A khong

c6 quyén ndp don ddng ky sang ché.

Tuy nhién, trén thyc té, ciing nhw theo quy dinh clia nhiéu khu vyc phap Iy c6 phap luat vé sang ché
phat trién trén thé gidi, bang ddc quyén c6 thé dwoc hiy bé trén co s&: don sang ché khong boc 16 day
da, hoac béc 16 nhung khong chinh xac thong tin lién quan dén sang ché; hoadc yéu cau bao hd vuot
qué pham vi boc 16. Sw thiéu véng cac quy dinh mé réng déi véi viéc hdy bd hiéu lwc Van bang bao ho
sang ché da gay ra tinh trang cac chu thé lién quan khong c6 co s& phap ly dé yéu cau Cuc SHTT hay
b hiéu lwc Van bang bao hd sang ché va tinh trang tén dong kéo dai ddi v&i cac yéu cau hay bd hiéu
lwc van bang bao hd sang ché véi ly do chwa dwoc quy dinh cu thé trong luat.

D& khac phuc, Luat SHTT stra d6i nam 2022 c6 hiéu lwc tir 1/1/2023 da stra dbi cac quy dinh cii va
bd sung thém cac trwdng hop méi dé tao co sé& phap ly chi tiét va chit ché hon cho viéc hay bd hiéu
lwc toan bd hodc tivng phan déi véi Bang doc quyén sang ché. Cu thé, Diéu 96 Luat SHTT stra ddi nam
2022 quy dinh nhw sau:

! ANDREW SCHULMAN: https://www.disputesoft.com/patent-litigation-part-five-an-introduction-to-patent-
claims-limitations-infringement-and-invalidity/
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Séang ché bi hily bd hiéu lwc toan bd néu roi vao mét trong hai trwéng hop sau day:

(i)  Don dang ky sang ché dwoc ndp trai vai quy dinh vé kiém soat an ninh dbi véi sang ché quy dinh
tai Diéu 89a;

(i)  Don dang ky sang ché dbi voi sang ché duoc tryc tiép tao ra dya trén nguﬁ“)n gen hodc tri thirc
truyen théng vé ngudn gen nhwng khong béc 16 hodc boc 16 khong chinh xac ve ngudn gbc cha
ngudn gen hodc tri thirc truyén thdng vé ngudn gen cé trong don do.

Ngoai ra, sdng ché bj hdy bd toan b hodc mét phan hiéu lwe néu roi vao sau trueng hop sau day:

() Nguoi nop don dang ky khong co quyen dang ky va khéng dwoc nguwdi co quyén ddng ky chuyén
nhwong quyen dang ky dbi voi sang ché;

(i) Séang ché khong dap tng céac diéu kién bao hd quy dinh tai Diéu 8 (tréi dao durc xa héi, trat tw
cong céng, c6 hai cho quéc phong, an ninh) va Chwong VIl (khéng dép umg tiéu chuén béo ho
vé tinh mdi, trinh d6 sang tao, kha nang ap dung cong nghiép);

(iii)  Viéc stra doi, bd sung don sang ché lam mé& réng pham vi doi twong da boc 16 hodc néu trong
don hoac lam thay dbi ban chét cta dbi twong yéu cau dang ky néu trong don;

(iv) Séang che khéng dwoc boc 16 day dd va ré rang dén mirc can clr vao dé ngudi cé hiéu biét trung
binh vé& Iinh vire k§ thuat twong ng cé thé thwe hién duwoc sang ché do;

(v)  Sang ché dwoc cap VBBH vuwot qua pham vi boc 16 trong ban mo ta ban dau cta don dang ky
sang ché;

(vi) Séang ché dwoc cdp VBBH khéng dap (rng nguyén tac ndp don dau tién quy dinh tai Diéu 90.

Nhw vay, véi cac quy dinh dwoc stra ddi, bd sung méi day trong Luat SHTT stra dbi ndm 2022, cong
ching c6 thém nhiéu lwa chon, co hoi dé yéu cau hiy bd hiéu luc cac bang doc quyén sang ché khéng
dap ng diéu kién bao ho. Diéu nay gilp ngédn chén tinh trang lam dung doc quyén sang ché dé can
tr& sy phat trién ctia xa hoi, tao co' s& phap ly day di hon dé co quan cé thdm quyén ra quyét dinh hay
bd sang ché mot cach nhanh chéng, ding phép luat va thic day viéc tao ra cac sang ché cé chét lwong
mang lai hiéu qua thyc sy phuc vu doi séng xa hoi.

3. Cac hanh déng can tién hanh cho viéc hay bé thanh cong hiéu Iwe Van bang bao hé sang
che?

Dé hay bd hiéu lwc Van bang bao hd sang ché, rd rang, can phai can cr vao cac trwdng hop ma sang
ché c6 kha nang bi coi la khéng dap (rng diéu kién bao hé quy dinh tai Diéu 96 Luat SHTT. Theo do,
bén yeu cau cé thé thyc hién cac hanh dong sau day, tuy nhién khéng bi gi¢i han & cac hanh déng
nay, dé chuan bj céc tai lieu, bang chirng chirng minh sang ché khoéng dap &ng diéu kién bao ho va
can phai bj hdy bd hiéu Iyc.

Séang ché khéng dap (rng diéu kién vé tinh mai (novelty):

Dé hlly b hiéu lyc Van bang bao ho sang ché dya trén co s& sang ché khéng dap (ng diéu kién vé
tinh méi, trwdce tién, can phai xac dinh dwoc cac “d4u hiéu (dsc d/em) co ban” chia sang ché duwoc bao
ho, sau dé, tién hanh tra cteu trén cac ngudn théng tin hay co s& dir liéu bat ky dé tim ra cac giai phap
ky thuat xuét hién/cé truwéc thdi diém ndp don hodc ngay wu tién (néu don sang ché yéu céu huéng
quyén wu tién) cla sang ché dé dé chirng minh rang, sang ché dugc bdo ho trung hay twong duong
véi cac giai phap ky thuat da biét.

Tinh méi la diéu kién cao nhat trong ba diéu kién ma mot sang ché phai dap (rng dé dwoc cép Van
bang bdo hd. Sang ché chi dap (rng diéu kién vé tinh ma&i néu giai phap ky thuat dwoc bao hd theo
béng doc quyén sang ché d6 chwa tirng xuét hién & bat ky noi ndo trén thé gi¢i & dang tring hodc
twong dwong voi gidi phap ky thuat dwoc bao ho trude thdi diém ndp don. Nhw vay, tinh méi tuyét dbi
hay tinh méi thé gii cia sang che co nghia la trwdc ngay np don hoac trwdc ngay wu tién trong
trudng hop don dwoc hwdng quyén wu tién, khdng cé bat ky sang ché trung hodc twong dwong nao
dwoc boc 16 cong khai dwai hinh thirc st dung, mo ta bang van ban ho&c bat ky hinh thirc nao khac &
trong nwéc, cling nhw & nwdc ngoai, cling nhw khéng cé bat ky don dang ky sang ché trung ho&c
twong dwong nao khac cé ngay ndp don hoac ngay wu tién sém hon dwgc ndp vao Cuc SHTT nhwng
dwoc cdng bd vao hodc sau ngay nép don hay ngay wu tién ctia don sang ché dé . Lwu y rng, sw boc
16 & day khong hé co sw gidi han nao vé vi tri dia ly, 1anh thd hay ngén ngir thé hién ma chi bj gi¢i han
vé thoi gian boc 16.
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Néu giai phap ky thuat (ma dugc béc 10 trwoc ngay nop don hodc trwéc ngay wu tién cla sang che)
dwoc bao h dwoc tim thay va c6 cac dau hiéu (dac diém) co ban trung hodc twong dwong voi sang
ché dwoc bao ho, thi nhiéu kha néng, sang ché dwoc bao hd da khong dap tng diéu kién vé tinh mai
va rat c6 thé, bang sang ché dwoc cap do thdm dinh vién trong qua trinh thAm dinh da khong thé tra
ctu ra gidi phap k¥ thuat déi chirng (cé truérc).

Dé danh gia tinh moi cla giai phap ky thuat trong bang sang ché, can phai tién hanh so sanh céac
dau hiéu (dac diem) co ban cua giai phap ky thuat dé voi cac dau hiéu caa giai phap ky thuat doi
chirng dwoc tim thay trong qua trinh tra ctru théng tin, trong do:

()] DAu hiéu co ban cla giai phap ky thuat cé thé 1a dac diém vé chirc nang, cong dung, cau

tao, lién két, thanh phan... cung véi cac diu hiéu co ban khac tao thanh mét tap hop can
va du dé xac dinh ban chét (néi dung) cda dbi twong;

(ii) Céc dau hiéu co ban cda giai phap ky thuat néu trong cac bang doc quyén sang ché duoc
thé hién tai pham vi (yéu c4u) bao ho séng ché;

(iii) ~ Céc dau hiéu co ban cla giai phap ky thuat néu trong cac tai liéu dbi chirng dwoc thé hién
trong toan b tai liéu moé ta hodc dang thé hién thwc té hoac hinh thirc bat ky cla giai phap
ky thuat do.

Vé co ban, cé thé tra ctru cac sang ché tai cac ngudn/co s& dir liéu vé sang ché nhu sau:

] https://patentscope.wipo.int/search/en/search.sf
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Feedback Search ¥ Browse ¥ Tools ¥ Settings

SIMPLE SEARCH

Using PATENTSCOPE you can search 109 million patent documents including 4.5 million published international patent applications [PCT]. Detailed
coverage information

PCT publication 07/2023 [16.02.2023) is now available here. The next PCT publication 08/2023 is scheduled for 23.02.2023. More
Check out the new PATENTSCOPE features: CPC, NPL, Families ...

Search Facility to Support COVID-18 Innovation Efforts

Field

earch terms...
Front Page N b M

Query Examples
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15.00 hrs CET on 18 February Key features: 5
2023. Regular maintenance . N i ; " i
outages. scheduled betwsen 05 00 Enjoy a seamless search. ex[_)enence and an application that adapts fo the size/format of your devices (@)
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« Navigate the result list and document details at the same fime y
Data coverage 4+ | = Build your query intuitively using Advanced search
« Filter your results according to predefined categories and run statistical analyzes
Related links +

Need some time to get familiar with new Espacenet? We will keep classic Espacenet running for a littie while longer so that the transition is
smooth.

=  Co s& dir liéu sang ché ctia Co quan Sang ché va Nhan hiéu Hoa ky:

https://www.uspto.gov/patents/search
https://ppubs.uspto.gov/pubwebapp/static/pages/landing.html
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Patent Public Search
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Welcome to Patent Public Search

The Patent Public Search tool is a new web-based patent search application that will replace internal legacy
search tools PubEast and PubWest and external legacy search tools PatFT and AppFT. Patent Public Search
has two user selectable modern interfaces that provide enhanced access to prior art. The new, powerful, and
flexible capabilities of the application will improve the overall patent searching process.

If you are new to patent searches, or want to use the functionality that was available in the USPTO’s
PatFT/AppFT, select ‘Basic Search’ to look for patents by keywords or common fields, such as inventor or
publication number. Select ‘Advanced Search’ to use full query options as well as to further filter a patent
search by database or organize documents through tagging.

Advanced Search
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Information and support Answers to frequently asked questions Learn about Patent Public Search features
and functionalities
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. Nén tdng Nhat Ban vé Thong tin Bang sang ché (Japan Platform for Patent Information)
https://www.j-platpat.inpit.go.jp/
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Trademark Trials & Appeals

o There are 2 important notices.

Feb.16,2023 [All services stopped]All services of 1-PlatPat will be not available from 19:00(1ST) Mar 24(Fri) 2023 - 12:00(]ST) Mar 26(Sun)_2023.(planned).
]an.23,2023 [Some service outages]Patent/Utility model Search function will not be available from 21:00()ST) Feb 24(Fri) 2023 - 00:00(JST) Feb 27(Mon
2023(planned).

© Change Log

Q Simple Search ==B

Input keywords or numbers of desired patents/utility models, designs or trademarks. For search targets, click [ here.

For a detailed search by classification, date, etc., use appropriate services listed in the menu.

@ All law categories O Patents/Utility Models O Designs O Trademark Automatic narrowing
e

. Co s& di¥ lieu sang ché ctia Han Quéc: http://eng.kipris.or.kr/enghome/main.jsp

K i’r’ RIS SEARCH TODARY KIPRIS PR GUIDE KIPRIS

Patent Design Trademark
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(& Search History Q
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==

TUTORIAL

Beginner’s Program Korean KIPRIS
Guided Search for I Translation companies Introduction to KIPRIS
@ Beginners
Erochure
. NOTICE :more KPA Bibliography is now available(Patent pu...
Manual KPA Bibliography is now available(Patent pu. ..

EPA Bibliography is now available{Patent pu...
KPA Biblicgraphy is now available{Patent pu...

Govemment Complex-Daejeon Bullding 4,
189 Cheongsa-ro, Sea-gu, Da 1, Korea (35208)
Copyright (C) 1996-2009 Korean Intellectual Property Office. All Rights Reserved.
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= Co s& dir lieu sang ché cha Trung Québc: China National Intellectual Property
Administration (CNIPA)

= Co sé di liéu qubc gia vé sang ché nhu:
Australia, Canada, Denmark, Finland, France, Germany, Great
Britain, India, Israel, Netherlands, Norway, Sweden, Switzerland va Taiwan.

Ngoai ra, dé chirng minh sang ché dwoc bao hg khong co tinh mai, cling co thé tra civu cac giai phap
ky thuat cd trwdce tir cac tai liéu phi sang ché nhw cac an pham, bao chi, tap chi, video hoac bat ky
nguon tai liéu khac.

Séang ché khéng dap tng diéu kién vé tinh sang tao (Inventiveness):

Dé hay b hiéu lwc Van bang bao ho sang ché dwa trén diéu kién sang ché dwoc bao ho khong co tinh
sang tao, can phai chirng minh rang sang ché duoc tao ra mét cach dé dang déi véi nguoi cé hiéu biét
trung binh vé linh vuc ky thudt tiong img” hay “c6 tinh hién nhién déi véi nguoi co hidu biét trung binh
vé linh vurc ky thudt tuong img’.

Nguwoi o hidu biét trung binh vé linh vwe k§ thuat twong trng dwoc hiéu 1a nguwdi c6 cac ki ndng thue
hanh ky thuat théng thuong va biét rd cac kién thire chung phé bién trong Iinh vue k§ thuat twong (ng
tai mot thoi diém thich hop. Nguoi cé hiéu biét trung binh vé Iinh vwc ky thuat twong wng cling dwoc
cho la c6 kha nang tiép can moi tai liéu va thdng tin cé trong cac giai phap ky thuat da biét, va co day
dd cac phwong tién va kha nang thong thwong dé thwe hién cac thao tac va thwc nghiém ky thuat thong
thuwdng.

Néu sang ché néu trong mét diém yéu cau bao ho bj coi Ia hién nhién déi véi nguoi cé hiéu biét trung
binh vé linh vwc ky thuat twong (rng, khi can civ vao cac giéi phép k¥ thuat da biét trwéc ngay nop don
ho&c ngay wu tién cé hiéu lwc véi dbi twong néu trong diém yeu cau bao ho do, thi sang ché bij coi la
khong cd trinh d6 sang tao. Theo khia canh nay, thuat ng “hién nhién” dwoc dung dé chi viéc tao ra
sang ché khéng nam ngoai tién trinh phat trién théng thwong cta cong nghé, va chi la sw phat trién
mang tinh don glan hoac logic tr cac g|a| phap k¥ thuat da biét. Cu thé, sang ché bi coi la hién nhién
déi voi nguwoi co hiéu biét trung binh vé Iinh vuc ky thuat twong &ng 1a sang ché ma viéc tao ra n
khong can dén ky néng hoac kha nang vuwot qua ky nang hodc kha néng clia ngudi c6 hiéu biét trung
binh vé& Iinh vuc ky thuat twong (ng. Khi danh gia trinh do sang tao, tai liéu ddi chirng bét ky c6 thé
duwoc hidu trén co sé kién thire cé dwoc sau khi tai liéu nay dwoc cong bd va co xét dén toan bo cac
kién thirc chung ma nguwdi c6 hiéu biét trung binh vé Iinh vire k§ thuat twong ng cé dwoc tai thoi diém
ngay trwéc ngay nép don hodc ngay wu tién cé hiéu lyc véi sang ché néu trong mét diém yéu ciu bao
hé.

Thong thuong, sang ché néu trong mot diém yéu cau bao hd can dwoc danh gia mot cach tdng thé.
Néu diém yéu cau bao ho nay bao gébm t6 hop cac dau hiéu, thi khéng thé dwa ra két luan theo kiéu:
cac dau hiéu riéng ré trong td hop nay la da biét hodc hién nhién va do do, dbi twong néu trong diém
yéu cau bao ho nay la hién nhién. Tuy nhién, néu diém yéu cau bao hé chi don thuan Ia viéc “két hop
hoac gop cac dau hiéu” va diéu nay khong tao thanh mét té6 hop thwe thy, thi co thé dwa ra lap
luan vé tinh hién nhién cGa cac dau hiéu riéng ré dé di dén két luan rang sang ché gom cac dau hiéu
két hop nhw vay khoéng c6 trinh d6 sang tao. Nhém dau hiéu ky thuat dwgc coi la mét td hop cac dau
hiéu néu sy twong tac vé mat chirc nang gitra cac d4u hiéu gilp tao ra hiéu qua ky thuat té hop khac
biét v&i, vi du v&i hiéu qua Ién hon, téng hiéu qua k¥ thuat cta cac diu hiéu riéng ré. N6i cach khac,
sy twong tac gitra cac dau hiéu riéng ré phai tao ra hiéu qua hiép ddng. Néu hiéu qua hiép déng nhuw
vay khoéng tén tai thi c6 thé két luan rdng sang ché chi don thuan 1a sy két hop cla cac diu hiéu da
biét va do d6 sang ché khong cé trinh dé sang tao.

Trong cac trwdng hop sau day (nhwng khoéng chi gidi han trong cac trwerng hop nay), ting véi mot diém
thudc pham vi bao hg, giai phap k¥ thuat bj coi la khong cé trinh dé sang tao khi:

(i)  Tap hop cac dau hiéu co ban khac biét mang tinh hién nhién (bat ky ngudi nao cé hiéu biét trung
binh vé linh vurc ky thuét trong tng ciing biét rang dé thuc hién chirc ndng da dinh hodc dé dat
duoc muc dich da dinh tat yéu phai st dung tap hop céc dau hiéu dé va nguoc lai khi siv dung
tap hop cac dau hiéu do thi tat yéu phai dat duoc muc dich hodc thuc hién duoc chirc ndng
trong teng);
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http://english.cnipa.gov.cn/
http://english.cnipa.gov.cn/
http://pericles.ipaustralia.gov.au/ols/auspat/welcome.do
http://brevets-patents.ic.gc.ca/opic-cipo/cpd/eng/introduction.html
http://www.dkpto.org/online-tools/databases-(free-access).aspx
http://patent.prh.fi/patinfo/default2.asp
https://www.inpi.fr/fr
http://www.dpma.de/english/patent/search/index.html
http://www.ipo.gov.uk/pro-types/pro-patent/pro-p-os/pro-p-find/p-find-number
http://www.ipo.gov.uk/pro-types/pro-patent/pro-p-os/pro-p-find/p-find-number
http://ipindia.nic.in/
http://www.ilpatsearch.justice.gov.il/UI/mainpage.aspx
https://english.rvo.nl/information/patents-and-intellectual-property-rights
http://www.patentstyret.no/en/english/
https://www.prv.se/en/patents/
https://www.swissreg.ch/srclient/faces/jsp/start.jsp
https://www.tipo.gov.tw/en/mp-2.html

(i)  Tap hop cac dau hiéu co ban khac biét da dwoc boc 16 dwédi dang ddng nhat hodc twong dwong
trong mot/mot sé gidi phap ky thuat nao dé da biét trong nguén thong tin ti thiéu bat budc;

(iii)  Giai phap ky thuat 1a sy két hop don gidn cla cac gidi phap k§ thuat da biét véi chirc nang, muc
dich va hiéu qua ciing 1a sw két hop don gian chirc ndng, muc dich va hiéu qua cla tirng giai
phap k§ thuat da biét.

4. Nép yéu cau hay bé hiéu Iwc Van bang bao hé sang ché & dau? Tai Cuc SHTT hay toa an?

Cuc SHTT Viét Nam tiép nhan cac don yéu cau hiy bd hiéu lwc Van bang bdo hd sang ché. V& mat
phéap luat, toa an c6 thé xét x& don kién lién quan dén hiéu lwc cta bang sang ché. Trén thyc té, hau
hét cac vu viéc tai Viét Nam, don yéu cau hiy b hiéu lwc dwoc nop tai Cuc SHTT. Néu khéng dong y
véi quyét dinh gidi quyét hdy bd hiéu lwc Van bang bao hd sang ché tlr Cuc SHTT, bén yéu ciu c6 thé
khdi kién quyét dinh ctia Cuc SHTT tai tda &n.

5. Céc tai liéu can cung cap dé huay bé hiéu lwc Van bang bao hé sang ché tai Viét Nam?

DPé yéu cau hay bé hiéu lwc Van bang bao ho sang ché, ngudi yéu cau can cung cép céc tai liéu sau
day:

(i)  To khai yéu cau hay bé hiéu lwc van bang bao ho, lam theo mau;

(i)  Chng ct (néu co);

(i)  Gidy Gy quyén (trwéng hop ndp van ban yéu ciu théng qua dai dién);

(iv)  Ban giai trinh ly do yéu cau (néu rd sé van bang, ly do, cén ctr phép luat, ndi dung dé nghj hay
bd mét phan hodc toan bé hiéu luc vdn bang bdo hoé) va céac tai liéu lién quan theo quy dinh
twong &ng tai cac diém 7.2, 22.2 va 22.3 cGia Thoéng tw 01/2007/TT-BKHCN sira déi;

(v)  Ban sao chirng tr ndp phi, 1& phi.

Luu y: Trong mét don, c6 thé yéu cau hay bé hiéu lwc mét hoac nhiéu bang déc quyén sang ché néu
c6 cung ly 1€, v&i dieu kién nguwdi yéu cau phai nép phi, 1€ phi theo quy dinh d6i v&i tirng van bang bao
ho.

6. Quy trinh xtr ly don yéu cau hay bé hiéu lwc Vin bang bao hd sang ché tai Viét Nam nhw thé
nao?

Sang ché co thé hiy hé hiéu lvc mét phan hoac toan b. Quy trinh hidy bé hiéu Iwc Van bang bao ho
sang ché tai Viét Nam nhuv sau:

(i) N6p don yéu cau hiy bo higu Iwc Van bang bao hg sang ché téi Cuc SHTT: Bat ky ai cling
c6 thé nop don t¢i Cuc SHTT yéu cau hdy bd hiéu lwc d6 véi sang ché da dwoc cap.

(ii) Tiép nhan don va gtri thong bao cho chu bang sang ché: Trong thdi han 01 thang ké tir
ngay nhan dwoc yéu cau, Cuc SHTT théng bao bang van ban vé y kién clia nguoi thir ba cho
cht van bang bao ho trong d6 &n dinh thdi han la 02 thang ké tir ngay ra théng bao dé chi van
bang bdo hd cé y kién.

(iii)  Chd bang sang ché/bén yéu cau hiy bé bang sang ché: Cuc SHTT sé giri cac théng bao
lién quan dén y kién, tai liéu da dé trinh ctia bén nay cho bén kia va yéu cau bén nhan dwoc
théng bao tra I&i/phac dap.

(iv)  Trao déi tryc tiép: Cuc S& hivu tri tué c6 thé t6 chirc viéc trao ddi y kién truc tiép gitra nguoi
thr ba va chl van bang bao ho lién quan.

(v) Ra quyét dinh: Trén co s& xem xét y kién clia cac bén, Cuc S& hivu tri tué ra quyét dinh chadm
dit/hiy bd mét phan hodc toan bd hiéu lwc van bang bado hd hodc théng bao tlr chéi chadm
dit/hily bd mot phan hodc toan bd hiéu lwe van bang bdo hé theo quy dinh tai khoan 4 Diéu 95
va khoan 4 Diéu 96 ctia Luat S& hivu tri tué.

Thoi han ra quyét dinh va théng bao néu tai diém nay Ia 03 thang, ké tir ngay két thic thoi han
02 thang ma chd van bang khong cé y kién hodc ké tlr ngay nhan dwoc y kién ctia chid van

KENFOX IP & Law Office 7

I
[«
<
(on
(o]
=
D>
(=
S
o
<
Q¢
=]
o
QD
=
«Q
(op
['H
(@)
=
.o;
n
D
=
(o]
(9]
=
D>




bang. Thoi han nay co thé kéo dai thém t6i da 03 thang néu chi van bang co y kién khac voi
chl don yéu cau cham dirt, hily bé hiéu Iwc van bang bao ho.

Trong trwdng hop chi van bang tuyén bd tlr bd quyén sé& hiru cdng nghiép theo quy dinh tai
khoan 3 Diéu 95 ctia Luat S& hivu tri tug, thoi han néu trén 14 10 ngay lam viéc ké tir ngay nhan
duoc yéu cau.

Thaoi gian thwe hién cac tha tuc lién quan khac can thiét dé gidi quyét yéu cau chadm dat, hay
bd hiéu lwc van bang bao hd khéng dwoc tinh vao thdi han néu trén.

(vi)  Khiéu nai: Néu khong déng y véi ndi dung quyét dinh, thdng bao xt Iy yéu cdu chadm dit, hay
bd hiéu lwc van bang bao hod ctia Cuc SHTT, chidi bing sang ché hodc bén yéu cau hiy bé hiéu
lwe Van bang bao hd sang ché cé quyén khiéu nai quyét dinh d6 trong théi han 90 ngay ké tir
ngay nhan dwoc hodc biét dwoc quyét dinh dé hodc khéi kién ra toa trong thdi han 01 ndm ké
tlr ngay nhan dwoc hodc biét duwoc quyét dinh do.

(vii) ~ Céng bd: Quyét dinh cham dirt, hiy bo hiéu lyc van bang bao hé duoc ghi nhan vao S6 dang
ky quoc gia ve s& hiru cong nghiép va cong bo trén Cong bao s& hiru cong nghiép trong thoi
han 02 thang ké tir ngay ra quyét dinh.

7.B6 sung chipbng cr/lap luan méi cho yéu cau huay bé hiéu lwe Vin bang bao hd sang ché dwoc
khong?

Cac bén co thé bd sung chirng ct, 1ap luan moi lién quan dén yéu cau hay bd hiéu Iwc Van bang bao
ho sang ché dé Cgc SHTT c6 co s& va tai liéu dé xem xét vu viéc mot cach day da toan dién, trén co
s& do, dwa ra quyét dinh dung phap luat.

8. Co’ quan thuwc thi Viét Nam c6 dirng xtr ly vi pham sang ché néu sang ché dang bi yéu cau
hay bé hiéu lwc?

Phan I&n cac trwdng hop hiy bé hiéu lwc Van béng béo hd sang ché & Viét Nam xuét hién trong boi
canh tranh chap bang sang ché trong d6 bén bi cdo budc xam pham sang ché tim cach lam mét hiéu
lwc béng sang ché véi lap luan rdng néu bang sang ché da duwoc cip khéng dap &ng tiéu chuén bao
ho thi khéng cé hanh vi xam pham sang ché xay ra.

Theo quy dinh tai Diéu 27, Nghj dinh sé 99/2013/ND-CP, trong truéng hop co tranh chap (vi du: hay
bd hiéu lwc Van bang bao ho sang ché) da phat sinh trwéc ngay noép don yéu cau cuéng ché, co quan
thuwe thi phap luat Viét Nam c6 thé ap dung mét trong hai bién phap sau:

(i) Tam dirng x(& |y vu viéc va yéu cau cac bén lién quan thwe hién tha tuc yéu cau giai quyét khiéu
nai, t céo, tranh chap tai co quan cé thAm quyén theo quy dinh ctia phap luat vé s& hiru tri
tué. viéc thwe thi sau d6 sé dwoc thwe hién phi hop véi két qué cla tha tuc giai quyét tranh
chap trwdc do, hoac

(i) Yéu cau chi thé quyén sé hiru cong nghiép giai trinh, cam két hoac yéu cau co quan nha nwéc
vé s& hivu cong nghiép lam ro6 ve tinh trang phap ly cla quyén s& hiru cong nghiép dang co
khiéu nai, t6 céo, tranh chap, dé quyét dinh c6 thé thwc hién bién phap cuéng ché hay can che
két qua giai quyét tranh chap.

Trén thyc té, phwong an (i) dwoc hau hét cac co quan thire thi phap luat Viét Nam lya chon vi can phai
xem xét liéu bang doc quyén sang ché da dwoc cép c6 thé bi hdy bd hay khong.

9. C6 co ché thuc day don yéu cau hay bé sang ché nhanh tai Viét Nam hay khéng?

Luat SHTT va cac van ban dwdi luat cha Viét Nam khong thiét Iap cac quy dinh vé viéc thdm dinh
nhanh don yéu cau huy bd sang ché. Tuy nhién, néu sang ché tvong dwong & nuéc ngoai da bi huy
b hiéu lwc, bén yéu cau cé thé bd sung két qué dé cho Cuc SHTT nhw mét co s& dé yéu cau tham
dinh nhanh don yéu cau hiy bé hiéu lwc Van bang bao ho sang ché.

By Nguyen Vu QUAN
Partner & IP Attorney

KENFOX IP & Law Office 8

I
Cv
<
(e
O
=
D>
c
S
(@]
<
Q¢
=}
(=3
Q)¢
>
(o]
(en
[
o
>
O
(%]
38
>
(o]
(@]
>
D»




