Tach don dang ky kiéu dang cong nghiép tai Viét Nam

NHO’NG LUU Y NAO KHI TACH PON DANG KY KIEU DANG CONG NGHIEP TAI VIET NAM?

Bao ho kiéu dang cong nghlep (KDCN) c6 tam quan trong dac biét trong chién lwoc kinh doanh cta cac nha
thiét ké va nha san xuét, vi viéc st dung KDCN c6 thé nang cao gia tri cla san pham c6 thiét ké doc dao va
thu hat khach hang. Tai Viét Nam, KDCN c6 thé dwoc bdo hd bang cach nép don dang ky KDCN tai Cuc S&
hivu tri tué Viét Nam (Cuc SHTT). Trong trwdng hop don KDCN dap trng tiéu chuan bao hd, ngwdi ndp don
sé duwoc cip bang doc quyén KDCN. Diéu nay sé cho phép chi bang s& hiru, st dung doc quyén KDCN va
dwoc phép ngan chan bét ky ai sao chép hodc bt chwéc KDCN da dwoc cdp bidng ma khéng dwoc sw cho
phép ctia chi béng. Bai viét nay sé tap trung vao cac van dé lién quan dén don ding ky KDCN tai Viét Nam,
cu thé 13, nhirng lwu y khi tach don ddng ky KDCN tai Viét Nam.

¥

1. Tach don dang ky KDCN: Muc dich?

Tach don dang ky KDCN 1a mét loai don dwoc st dung dé tach riéng mét hodc mot sé KDCN trong don ban
dau sang mét hoac nhiéu don méi, dwoc goi la don tach. Bon tach nay dwoc ndp khi nguwdi ndp don mubn
bao hd riéng biét sdn pham cu thé trong bd san phadm hodc khi c6 nhiéu kiéu dang trong don ban dau khéng
dap rng cac yéu ciu vé tinh théng nhat. Bang cach ndp don tach kiéu dang, cac kiéu dang dwoc tach co thé
dwoc thdm dinh va dwoc bdo ho riéng 1, diéu nay giap cho ngudi ndp don c6 sy kiém soat toan dién va linh
hoat hon déi véi quyén sé hiru tri tué cta ho.
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2. Tach don: Béi canh va nguyén nhan nao?

Viéc tach don cé thé xay ra trong hai trwdng hgp, d6 la (i) Thwc hién tach don dé phuc dap thong bao cla
Cuc S& hiru Tri tug; va (ii) Ngwoi ndp don chu déng tach don.

(i) Thwe hién tach don dé phic dap théng bao ctia Cuc S& hivu Tri tué

Theo luat SHTT Viét Nam, méot don KDCN cé thé dwoc phép ndp cho nhiéu phwong an ctia mét KDCN hoac
cho nhiéu san pham trong mét bd sédn pham, trong d6 mdi san phdm c6 mét KDCN twong (rng. Tuy nhién,
trong mot sé trwdng hop, don KDCN dé c6 thé khong dap rng yéu cau vé tinh théng nhét (khoan 1 va khodn
3 ctia Diéu 101, luat SHTT va Biém 33.2 Théong tw 01/2007/TT — BKHCN), khi d6 Cuc SHTT sé& yéu cau ngudi
nép don chon mét hodc mét sé phwong an/sédn pham dé tiép tuc theo dudi va loai bé di mot hodc mot sb
phwong an/san phdm khac. Theo d6, cac phwong an/san phdm khong dwoc chon sé phai bi x6a khéi don tri
khi nguwdi ndp don co thé Iap luan va thuyét phuc thdm dinh vién réng chung dap &ng tiéu chudn bao ho. Tuy
nhién, c6 mét cach khac kha thi hon dé& bao ho cho cac phwong an/sédn pham khong dwoc chon nay dé la
tdch chang ra va ndp du¢i dang don tach.

(ii) Nguwoi ndp don chi dong tach don

Khi don KDCN ban dau duoc ndp cho mét bo san ph&m, tuy nhién, sau d6 cha don mong mudn tach mét san
pham cu thé khoi bo san pham va c6 dwoc Bang doc quyén KDCN riéng cho san phdm do, cha don c6 thé
lam nhw vay bang céach tién hanh tha tuc tach don dé nop don dang ky méi. Didu nay glup cha don linh déng
hon trong hoat ddng kinh doanh khi cn chuy&n nhwong toan bd hodc mét phan ctia bd san pham.

Trong trwdng hop khac, néu chi don nhan thdy cac phwong an/san phdm khac nhau trong don ban dau
khong dap (rng tinh théng nhét, cha don ciing c6 thé chd dong nép don tach nhizng dbi twong khong théng
nhét sang don mé&i dé tranh bj Cuc S& hivu tri tué ra théng bao dw dinh ti chéi vé 16i nay va dan dén kéo dai
thoi gian x@ ly don.

Lwu y rng, don dang ky KDCN khéng dap (ng tinh théng nhat nhat néu, thi nhat, KDCN theo cac phuong
an néu trong don khaéng ap dung cho cung mét loai hinh san phdm; th& hai, KDCN theo cac phwong an néu
trong don ap dung cho ciing mét loai hinh sdn phdm nhwng khéng cé cling mét tap hop cac dic diém tao
dang co ban va thr ba, cac sdn phdm mang KDCN trong don khéng phai la bd sén pham.

Viéc tach don cé thé dwoc thye hién r]hu sau: (i) tach mé’g ho&c mét vai phwong an thanh mét hoc nhiéu don
mé&i and (i) thch mét hodc vai san pham trong bd san pham thanh mot hodac don méi.

3. Tach don: Thei diém nao?
Pon tach c6 thé dwoc ndp vao bat cr thoi diém nao véi didu kién Cuc SHTT chwa ban hanh Quyét dinh tir

chéi don ban dau, Quyét dinh c&p hoac tir chéi cap bang doc quyén KDCN. Bé dam bao don tach dwoc chép
nhan, chd don can lwu y téi hai thdi han nhw sau:
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(i) Bon tach phai dwoc ndp TRUOC KHI ra Quyét dinh tir chdi don dang ky KDCN hoac Quyét dinh cap hoac
tr choi cap Bang doc quyen KDCN; va

(i) Bon tach dwec ndp trong qua trinh phan dbi khéng dwoc chap nhan.

Dé nop don tach trong trwong hop phan déi, thi phan dbi déi voi don ban dau phai dwoc giai quyét thanh
cong. Chi sau thoi diem doé, mai c6 thé ndp don tach.

4. Pon tach: S6 don cua don tach nhw thé nao?

bon tach mang sé don méi va duoc ldy ngay ndp don ctia don ban dau hodc cac ngay wu tién cia don ban
dau (néu co); va dugc cong bo trén Cong bao S& hiru Cong nghiép cua Viét Nam sau khi Cuc SHTT ra quyeét
dinh chap nhén don hop €.

5. Don tach: can dap (rng cac yéu cau nao?

C6 bdn yéu cau phai dap (rng dbi voi don tach tai Viet Nam. Cuc SHTT sé tir chéi don tach néu mét trong s6
cac yéu cau dwéi day khong dwoc dap trng.

(i) Don tach phai cé van ban yéu ciu tach don, trong d6 cé chi ra sb don ban dau; t& khai; ban mo ta;
bd anh chup/hinh v&; chirng tir ndp & phi va gidy uy quyén;

(i) Dbi twong yéu cau bao ho trong don tach phai 1a ddi twong co trong don ban dau;

(i) Dbi twong yéu cau bao ho trong don tach phai khac dbi twong yéu ciu bao ho trong don ban dau sau
khi bi tach;

(iv) Don tach khéng dwoc mé rong pham vi (khéi lwong) bao hd vwot quéa ndi dung da boc 16 trong don
ban dau va khéng duoc lam thay déi ban chét cia ddi twong néu trong don ban dau.

6. Don tach: Quy trinh xt ly nhw thé nao?

Don tach duoc xtr ly nhi mot don dang ky mai va riéng biét. Do do, cha don phai ndp 1€ phi ndp don va moi
khoan phi/lé phi cho cac thi tuc dworc tién hanh doc lap véi don goc (trir phi yéu cau hwdng quyéen wu tién).

Pon tach dwoc thdm dinh hinh thirc va tiép tuc dwoc xir ly theo céc tha tuc chwa dwoc hoan tat véi don ban
dau.

DPon tach phai duwgc cong bd lai va nguwdi ndp don phai ndp phi cdng bd néu viéc tach don dwoc thwe hién
sau khi d& c6 quyét dinh chip nhan don hop 1& dbi véi don ban dau.

Thoi han thdm dinh don tach tinh tir ngay tiép nhan don tach.

7. Don ban dau (sau khi tach don): Quy trinh xt ly nhw thé nao?
Cac yéu cau dbi véi don ban diu can dwoc thuc hién:

Don ban dau can co cong van yéu cau stra ddi trong d6 tuyén bd KDCN duoc gilr lai. Dong thoi, ngudi nop
don can nop phi stra dbi cho céng van nay.
Ban mo ta cla don ban dau cling can dwoc stra lai cho phi hop, cu thé la:

= Stra lai tén KDCN (néu can)

= Sra lai phan linh vuc si dung, KDCN twong tw gan nhét (loai bd phan lién quan dén dbi twong duwoc
tach) (néu can);

»  Stra lai phan liét ké anh chup/ban vé (loai bd phan lién quan dén dbi twong dwoc tach);

= Stra lai phan m6 ta KDCN (loai bd phan lién quan dén déi twong dwoc tach);

*  Stra lai phan yéu cau bao ho cho phu hop véi dbi twong con lai.

DPon ban dau sau khi tach va sira dbi sé& dwoc tiép tuc xt ly theo tha tuc stra déi don.
8. Tach don: Cac lwu y bé sung nao?
Mac du thd tuc tach don KDCN dwoc chap nhan & Viét Nam, tuy nhién khong thé tuy y tach phwong an béat

ky trong sb cac phwong an dwoc néu trong don ban dau ra don méi. Do d6, cong ty KENFOX dwa ra mét sb
Iwu y va loi khuyén khi thye hién viéc tach don nhuw sau:
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Khi dy dinh tach mét san pham cu thé tir bo san pham, can dam bao rang TAT CA céac phwong an lién quan
dén san pham dwgc tach dé déu dwgc chuyén sang don maoi.

Néu don cé nhiéu phwong an cla cling mét s&n pham va cac phwong an nay dwoc coi la khéng khac biét
dang ké véi nhau thi KHONG NEN thyc hién viéc tach don. Hai KDCN dworc coi la khéng khac biét dang ké
v&i nhau néu hai KDCN dé dung cho san phdm cung loai, c6 cling mét tap hop cac déc diém tao dang co
ban, chi khac nhau & nhirng d&c diém tao dang khéng co ban (tht yéu).

Néu don c6 nhiéu phwong an ctia nhiéu sdn phadm va cac san phadm nay tao thanh mét bd san pham thi cé
thé KHONG CAN thuce hién tach don. Tuy nhién, néu chi don mong mudn thi viéc nay van dwoc Cuc SHTT
chép nhan.

Néu don co nhiéu phrong an cta nhiéu san pham va cac cac san pham nay khong tao thanh mét bd san
pham thi CAN thuc hién tach don. Cac trwdng hop sau day khong phai 1a bé san phdm: Thir nhét, cac san
phdm khéng dwoc st dung cling nhau hodc dé thwe hién chung mét muc dich. Thi hai, KDCN cla cac san
phdm khong bao ham mét y twéng sang tao chung duy nhat. Thi ba, cac bd phan cia cing mot san phdm
phtrc hop. Thi tw, cac phwong an clia ciing mot KDCN khoéng phai 1a bd séan phdm.

Néu don c6 nhidu phwong an ctia ciing mét sé&n phdm va cac phwong an nay dwoc coi la khac biét dang ké
v&i nhau thi CAN thwe hién tach don. Hai KDCN dwoc coi la khac biét dang ké v&i nhau néu mot trong hai
diéu kién sau day dap ng: (i) Hai KDCN d6 dung cho san pham khac loai, hodc (ii) Hai KDCN d6 dung cho
sa&n pham cling loai nhwng ¢é it nhat mot ddc diém tao dang co ban khéac biét dang ké.

Trong trwéng hop don cé nhiéu phwong an trong dé mot sé phwong an la khéng khéac biét dang ké véi nhau,
trong khi nhitng phwong an khac thé hién sw khac biét dang ké, gidi phap kha thi la chia cac phwong an nay
thanh cac nhém khac nhau. M&i nhém sé& bao gdm cac phwong an khong khac biét dang ké véi nhau. Sau
do, don tach ¢ thé dugc ndp cho nhédm cac phuong én khéc biét dang ké so vdi (cdc) nhdm khac.

L&i két

Hay nhé réng, ndp don tach KDCN co6 thé 1a mot cach tiép cén_chién lwoc dé dam bao dwoc sw bao vé day
da cho cac phuwong an/san pham khac biét dang ke, trong khi van gilr dwgc cac phwong an/san pham khong
khac biét dang ké trong don ban dau.

Viéc ndp don tach sé& phat sinh thém chi phi va khién cho viéc quan ly nhiéu don KDCN tr& 1én phire tap. Tuy
nhién, trong nhung trwdng hop don da dwoc cdng bd va duwoc yéu cau tach don, néu chi chon gitr lai mot s6
phwong an/san pham ma khéng ndp don tach cho cac phwong an/sén phadm khéng duoc chon thi cac phuong
an/san pham khoéng dwoc chon d6 sé dwoc chuyén giao cho cong ddng st dung. Viéc st dung clia cdng ddng
déi khi lai c6 tac dung tiéu cwc nguoc tré lai dbi véi chi don nhw san phdm do cong ddng san xuét ra tré
thanh ddi twong canh tranh trén thi trwéng, ldam gidm doanh thu/loi nhuan cta cha don, v.v. Trong khi d6 cha
don sé khoéng cé co hoi thir hai d& dwoc doc quyén khai thac loi ich dbi véi cac phwong an/san pham da loai
bd niva cling nhw khéng dwoc phép ngan cdm ngudi khac st dung cac phwong an/sén phdm da loai bd cla
minh.

Dp do, khi can nhac cac khoan phi va chi phi so vé’i‘lo’i ich cGia don tach, viéc tach don nén dwoc thwe hién
néu co gia tri hoac c6 nguy co cao bi xadm pham quyén KDCN.
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