Ban mo6 ta sang ché - Mot tir ndi cé thé quyét dinh “s6 phan” ciia mot bang sang ché tai Viét Nam
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Ban mé ta sang ché - Mét tir n6i c6 thé quyét dinh “s6 phan” ciia mét bang sang
che tai Viét Nam

es

Néu ban cho rang cum “at least one of A, B, and C” trong ban mé ta sang ché luén cé nghia la “A hoidc B
hodc C”, thi da dén IGc phai xem xét lai. Trong thwc tién sang ché tai Hoa Ky, cach dién giai cum tir twéng
chirng don gian nay da khoi mao mot cuéce tranh luan kéo dai su6t 20 nam va cho dén nay van chua thuc
s khép lai. Nguén gbc cla tranh chap nay xuét phat tr phan quyét ndi tiéng ndm 2004 ctia Toa Phuc
tham Lién bang Hoa Ky (CAFC) trong vu SuperGuide Corp. kién DirecTV Enters., Inc. Trong vu an
SuperGuide, tda an My da doc chinh xac cum tir d6 theo nghia: “it nhat mét caa A, va it nhat mét cua
B, va it nhat mét caa C” - chi vi cau tric ngiv phap va mét lién tir nhé bé: “and”. Phan quyét dé da dwa
ra mot cach hiéu hoan toan trai ngwec véi trwe giac théng thwéong.
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Déi voi tac gia sang ché va gidi dich thuat ban mo ta sang ché tai Viet Nam, day khong phai la chuyén “cau
chi¥ cho dep”, ma la cau chuyén séng - con cua pham vi bao hd. Chi mét lién tir, mot cAu trac liét ke
duing sai, ban c6 thé vo tinh thu hep yéu cau bao ho, tw lam khé minh khi xt ly xam pham, hodc mé clra
cho déi phwong tan céng hiéu Iwc bang.

c;Mnb 9

Trong bai viét nay, cac chuyén gia tai KENFOX IP & Law Office, khong nham “day ngir phap tiéng Anh”,
ma dé chi ra vi sao mét cum tir twéng chirng vo hai cé thé tré thanh “ké hé phap ly” trong ban mé ta sang
ché, va quan trong hon: Ching ta - nhirng ngudi soan thdo va dich ban mé ta sang ché - phai lam gi dé
khong thua chi vi mét chir “and”.

1. Bai hoc tir SuperGuide: Khi “it nhat mét trong s6” khong con la “hoac”

Dé hiéu an 1& nay, chung ta can quay tré lai vu SuperGuide nam 2004. Vu viéc lién quan dén mét bang
sang ché vé hé théng lich chwong trinh truyén hinh truc tuyén. Trong vu SuperGuide kién DirecTV, yéu
cau bdo ho clia ban mé ta sang ché co6 cau:

“... first means for storing at least one of a desired program start time, a desired program end time, a
desired program service, and a desired program type”;

(... phurong tién thir nhét dé Iuu triv it nhat mét trong sé thoi diém bat ddu chuong trinh mong muén, thoi
diérp két thuc chuong trinh mong muén, dich vu chuong trinh mong muén va loai chuong trinh mong
muon);

Tranh chép gitra cac bén dwoc dinh hinh rat rd:

~*
2
=]
=2
(ﬂ-
O»
T
=
Q)
=-
(2]
[
Q
3
O
-
o
Q¢
=]
«Q
(7]
QO
=]
«Q
(2)
=3
D>
-
=
s
D>
-
<
[
3

e Chua bang (SuperGuide) 1ap luan rang ngdn ng nay cé nghia la: Chi can lwu triv bat ky mét loai
hodc mét sé loai trong bon loai théng tin néu trén 1a di. Cach hiéu nay twong (ng véi logic phan
ly “or” ma chung ta thwéng mac nhién thira nhan.

e Bén bj cao budc xam pham (DirecTV) Iap luan rang: Ngén ngir d6 cé nghia Ia méi trong bén loai
théng tin déu phai c6 it nhat mét gia tri dwoc lwu triv. Day la logic lién két “and” - tie 1a “it nhat
mot trong s A, va it nhat mét trong sb B, va it nhat mét trong sé C...".

Chu bang cho rang: Chi can lwu tri it nhat mét trong bén loai thong tin d6 1a du (logic “ho&c”). Bén bj céo
budc xam pham lai l4p luan: Phai cé it nhat mét gia tri cho tirng loai (start time, end time, service, type)
- logic “va”.

Cudi cung, CAFC da chap nhan cach giai thich hep hon ciia DirecTV. Lap luan cét I6i ctia Toa khong dua
trén vao “y dd ky thuat” hay muc dich cia sang ché, ma dwa thuan tay trén quy tac ngir phap. Toa cho
réng, cum tr “at least one of”, v&i tw cach Ia mot thanh t stra nghia (modifier), sé dwoc phan bé cho
tirng thanh vién trong danh sach phia sau khi cac thanh vién d6 dwoc néi véi nhau bang lién tir “and”.

Toa tham chi con vién dan tai liéu tham khao nglr phap The Elements of Style, dan vi du: Cum “in spring,
summer, or winter’ dwoc hiéu 13 “in spring, in summer, or in winter”. Theo phép suy dién twong tw, “at
least one of A, B, and C” duwoc hiéu |4 “at least one of A, at least one of B, and at least one of C”.
Phan quyét nay da chinh thirc xac 1ap cai goi 1a “nguyén tac SuperGuide”: Khi mét thanh td stva nghia
(chéng han “at least one of”) dwgc theo sau b&i mot danh sach cac yéu té duoc ndi véi nhau bang lién tw
“and”, thi thanh t4 sra nghia dé ap dung cho tirng phan tir trong danh sach.
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Hé qua:

e Pham vi yéu cau bao ho hep hon rat nhiéu so v6i nhirng gi chli bang tudng.
e Thiét bi cha DirecTV khong théa man tat ca cac tiéu chi — khéng xam pham theo cach hiéu do.

Tt day hinh thanh cai goi la “nguyén tac SuperGuide”: Néu mét cum stra nghia (nhw “at least one of”)
duwoc theo sau b&i danh sach ndi bang “and”, thi vé nguyén tac, né ap dung déc lap cho tirng phan tlr trong
danh s&ch do.

Du sau nay c6 r)hiéu vu an tim cach “thoat” khoi cach hiéu nay trong bdi canh dac biét, SuperGuide van la
mot canh bao rat ro: Mot lién tir cé thé lat ngworc pham vi bao hg.

2. Tai sao mé6t an 1é My lai quan trong v&i don nop tai Viét Nam?

Nhiéu ngudi co thé cho rang: “T6i np don tai Cuc SHTT Viét Nam, lién quan gi dén an Ié My?” Nhung
thwe té, trong Iinh vire sang ché, ranh gioi phap Iy cd thé khéng c6 bién gii, va mét an 1é ndi tiéng nhw
SuperGuide c6 thé bat ngd tré thanh... “con dao hai lwdi” dbi véi chinh ban mé ta cda ban.

Cé it nhat bdn ly do khién an 1é My am tham tac dong dén sé phan ciia mét don nop tai Viét Nam:

[i] Goc tiéng Anh ludn la “ban mat that” cia ho so sang ché: Phan lon don ndp tai Viét Nam xuat phat
tr PCT hoac wu tién My/EU/Trung Quoc. Ngwoi soan ban dau dung tieng Anh.Ban tiéng Viét chi la ban
dich.

Nhung khi xay ra tranh chap hoéc phai tra ctru quéc té, co' quan thuc thi tai Viét Nam va déi phwong van
soi ban tieng Anh, du cho ban dich tieng Viét van la tai liéu chinh dé xem xét, danh gia, va day chinh la
noi an nap cla nhirng “cai bay” kiéu SuperGuide.

[ii] Sai lam dén tir... dich may hodc dich cam tinh: Nhirng cu tric twéng chirng vo hai lai tiém an rdi
ro. Vi du: “at least one of A, B, and C” thwéng dwoc dich thanh “it nhat mét trong sé A, B va C”. Nghe don
gian va vo hai, nhung lai mang dang “hinh hai” cta cai by SuperGuide, noi tda an My tirng dién giai
theo cach thu hep pham vi bdo hd mét cach tan nhan.

[iii] Trong té tung, moi ly luan déu cé thé tré thanh vii khi: Trong tb tung, moi bén déu tan dung moi
lap luan cd lgi. Déi phwong hoan toan cé thé vién dan logic kiéu SuperGuide dé thu hep pham vi bao hd
ho&c céng rang yéu cau bao ho khéng rd rang, khé thwe thi. DU Viét Nam khéng ap dung an 1& My,
nhung logic ngén ngir va lap luan so sanh van |4 “ddn bay” manh mé trong cac tranh chap séang ché.

[iv] Ban mé ta cang mo ho, kha niang thie thi cang mong manh: Ban mé ta sang ché cang mo hg,
cang de bi danh vao kha nang thuc thi. Co quan thue thi, toa an, giam dinh vién... sé phai “bé cau chi” aé
gidi thich. Cau chir cang rdi, khoang tranh cai cang réng, chi phi cao hon, rdi ro nhieéu hon.

3. Khuyén nghi cho tac gia sang ché: Birng dé ngwoi khac doan “y trong dau”

Trong linh vuwc sang ché, tir ngi¥ chinh la ranh gi&i cua quyén. Nhuwng tac gia sang ché lai thwong tap
trung vao ky thuat hon la cau chi, it khi de y dén “cai bay” ngon tlr - va dé chinh la ly do nhiéu bang sang
ché “v& tran”. Nhwng chi vai théi quen nhd, ban cé thé gidm dang ké rdi ro khi bwéc vao hanh trinh bao ho:

[i] N6i r& minh muén “hoac” hay “va”

Birng chi ndi kiéu mo hé, chung chung, rang: “Téi mubn bdo hé A, B, C". Vi luat sw/dai dién, cach dién
dat nay giong nhw dirng treédc nga ba ma khdng biét ré hwédng nao. Hay ndi ré rang:

e “San pham cé thé chi cé A, hodc chi cé B, hodc chi c6 C, hodc bat ky két hop nao”. CAu tric
Iva chon (OR), pham vi linh hoat.
hoac:
e “Phai cé da A, B, C thi méi hoat déng”. CAu tric bat budc (AND), pham vi chat ché.

<

ow ueg

e}

09 10u M3 30N - 9yo Bues e

-
=3
D>
Kol
{=
<
D»
~*
2
=]
=2
(ﬂ-
O
T
=
Q)
=\.
(2]
[
Q
3
O
-
o
Q¢
=]
«Q
n
QO
=]
«Q
(2)
=3
D»
[
=
s
D>
-
<
[
3



https://kenfoxlaw.com/vi/dai-dien-cua-kenfox-trinh-bay-ve-nhung-phat-trien-moi-trong-viec-tham-dinh-va-thuc-thi-sang-che-ve-thiet-bi-y-te-o-dong-nam-a-tai-to-chau

M6t cau phan biét “va” - “hodc” c6 thé thay dbi toan bd pham vi bao hd, quyét dinh pham vi bao ho rong
hay hep.

[ii] Dwa vi du cu thé dé tranh hiéu sai “y ky thuat”

Téc gid sang ché hiéu san phadm ré nhat, nhuwng ngwdi soan yéu cau bao ho thi khéng doc dwoc “suy nght
bén trong”.

Vi du: “Trong thuc té, ching 6i co thé ban phién ban ch/’,cc’) module A, phién ban chi ¢6 B, hodac A+B.
Nhuwng bat budc phai cé it nhat mét trong ba module nay dé hé thong chay’.

Nhirng vi du séng dong giup luat sw va dich gid hiéu dang logic ky thuat, ttr d6 chon céu tric ngdn ngtr
chinh xac, tranh mo’ ho.

M6t cau nhw vay gilp ngwdi soan claim biét chinh xac:
Caigila tt‘Jy chon,

Cai gi la bat buéc,

Cai gi tao nén do6 réng pham vi,

Va cai gi gilp tranh roi vao bay SuperGuide.

Vi du cang cu thé, ngén ngir cang chinh xac.

A

[iii] Birng tw “ché” yéu ciu bao ho tiéng Anh néu khong chac

Claim (phan yéu cau bao hd) khong phai la ché dé thir ngir phap tiéng Anh. Sai mét cum nhw “and/or”,
“at least one of”, “one or more of” - pham vi bdo hd cé thé bi bép méo hoéc bj dbi phwong khai thac dén
tan cung.

Néu khéng chéc, hay:

e M6 ta ky thuat bang ngén ngir tw nhién, thuan tay.
e Dé nguwoi soan claim x& ly phan phap ly—ngén ngip, von can suw chinh xac tuyét doi.

Tom lai, tac gid ché khong can tré thanh nha ngdn ng hoc. Nhwng chi can néi ré rang hon mét chat, dwa
thém 1-2 vi dy, va tranh ty “ché claim”, ban da giup ho so sang che cua minh di xa hon rat nhieu - va an
toan hon gap boi.

4. Khuyén nghi cho chuyén gia, luat sw sang ché: Hay thiét ké ngon ngir dé “khéng c6 chd

cal

Trong sang ché, ngén ngr khéng chi mé ta - né dinh hinh pham vi déc quyén. Mot cum tiy mo hd co
thé tr& diem yéu to chi tir dé doi phwong lam vo hiéu ca yéu cau bao hg. Vi vay, ngwdi hanh nghé SHTT
phai coi cau chir nhw vii khi chién lwere, khdng phai chi la cdng cu soan thao.

[i] Khi soan bang tié,ng Anh (cho PCT/priority): Tranh dung: “at least one of A, B, and C” - day la cum ttr
“nhay cdm” dé dan dén tranh luan kiéu SuperGuide.

Néu muén phan ly (“hoic”):

e “...comprising at least one of A, B, or C;”
e Hodc céu truc kinh dién, an toan: “... comprising one or more selected from the group consisting
ofA, B, and C.”

Néu muén lién két (“va”):
e “...comprising at least one A, at least one B, and at least one C;”

Néu budc phai gitr nguyén vi ly do lich st:
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e Thém phan Definitions: “As used herein, the phrase ‘at least one of A, B, and C’ means at least
one of A and/or at least one of B and/or at least one of C, unless the context clearly requires
otherwise.”

Cau dinh nghfa ngan nay c6 thé ctru ca yéu cau bao hd khéi bi dién giai sai léch.

[ii] Khi dich sang tiéng Viét dé nop tai Viét Nam

Pwrng dich “co hoc”. Dich sang ché 1a giai ma cau trac logic, khdng phai déi chiéu tir dién.
Néu ban tiéng Anh ré rang la “OR”:

e “...comprising at least one of A, B, or C;” — “... bao gém it nhat mét trong A, B hodc C;”
e Hoac: “... bao gbm modt hodc nhiéu thanh phan dwoc Iwra chon tir nhém gom A, Bva C.”

“

Néu ban tiéng Anh Ia “at least one A, at least one B, and at least one C”:
e Dich thdng, khong rat gon: “... bao gém it nhat mét A, it nhat mét B va it nhat mot C.”

Néu ban géc mo hd kiéu SuperGuide:
e Trao ddi ngay véi khach hang: y dinh Ia OR hay AND?
e Néu khoéng stra duoc:
o Dich: “it nhat mét trong A, B va C’
o Trong phan moé ta tiéng Viét, thém “van an toan”: “Céc thanh phén A, B, C cé thé duoc st
dung riéng ré hodc theo bét ky té hop nao, mién dép (rng chirc ndng néu tai day.”
o Canh bao ndi bod: cAu tric nay tiém an rdi ro tranh luan khi giai thich pham vi.

[iii] Thiét ké ban mé ta sang ché dé “giam thiéu rui ro” néu sau nay bj thu hep

M6t ban mo ta tot khong chi hé trg' tham dinh - n6 1a b dém séng con khi pham vi yéu cau bi déi phuong
tAn cong. Cac cach “gia c6” thong minh:

e Trong phan thyc hién, liét ké tat ca bién thé hop ly:
Chi A: chi B; chi C; A+B; A+C; B+C; A+B+C (néu phtl hop ky thuat).

e Viét nhitng cau “bado hiém”:
“Trong céac vi du mé ta, cac thanh phén cé thé duroc str dung riéng 18 hodc theo bét ky két hop nao,
tree khi €6 quy dinh khac”

Nhw vay, néu sau nay co quan thyc thi di&n giai hep, ban van c6 “tdam dém phap ly” trong badn mé ta dé
béo vé pham vi t6i thiéu.

5. Khuyén nghi cho dich gia: Ban khéng chi la “ngw®i chuyén chi”
Dich sang ché 1a mét nghé dac thu: Vira phai chinh xac nhw hop déng, vira phai tinh té nhw khoa hoc.

Dich mo ta va yéu cau bado hd sang ché khéng phai viéc thay tlr - d6 14 nghé thuat x& ly rai ro. M6i tir
ban chon, mét 16i dich nhoé co thé kéo theo hé qua phap ly hang triéu d6.

M6t sé nguyén tac sdng con:

[ii] Ludn tw héi: Cau nay la “hoac”, “va”, hay “valhoac”?
Néu khong xac dinh dwoc, hay hdi. Néu khdng chéc, hay hdi lai luat sw/khach hang. Mét cau hdi ngan co
thé tranh mot vu kién 16n. Mot cau hdi 5 gidy cé thé tranh mot vu tranh chap 5 nam.
[ii] Khéng mac dinh “and” = “va”, “or” = “hoac” trong moi trwdng hop
e “and/or” khéng phai luc nao cling la “va/hoac”.
e “atleastone of A, B, and C” - tuyét déi tranh dich may, vi day la cum tir nhay cam.

[iii] Gitr nhat quan thuat ngir trong toan bd hé so
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Mot chd dich “hoac”, chd khac lai “va/hodc” cho Cl][\g mot cau trdc 1a tw tao mau thuan Vl'glu, dung “hoéq”
& muc 3.1 nhung “va/hodc” & muc 5.2 cho cung cu tric — chinh ban dang tao mau thuan ndi bd dé déi
phwong khai thac.

[iv] Ghi cha ndi bo khi gédp cau trac rai ro.
e Néu nhan thdy cu trac tiém an rai ro kiéu “SuperGuide”, hay ghi chu lai cho nhém luat s xem
xét.
e Dich gia gi6i khoéng chi “dich dung”, ma con gidp phat hién rdi ro ngén nglr. Ban chinh la hang
phong ngw dau tién trong chudi tao ra mdt bang sang ché manh va an toan.

6. Mot “checklist” nhanh trwéc khi ndp don sang ché tai Viét Nam
Trwdc khi chét hd so (d&c biét 1a ban dich), hay:

[i] Quét lai toan bd yéu cau bao ho
e Tim cac cum: “it nhat mét trong...”, “mét hoac nhiéu...”, “va/hoac...”.
e Dam bao mdi chd déu dwoc dung cé cha dich, khéng phai do théi quen.

[ii] So sanh ban tiéng Viét v&i ban tiéng Anh (néu cé)
e Tranh viéc ban tiéng Viét v6 tinh m& réng hoac thu hep logic so vai ban gbc — dé dinh 16i “vuot
qua ndi dung mo ta ban dau”.

[iii] Poc lai m6 ta dwéi géc nhin cua... bén bi kién

Tw hdi: Néu toi 1a bi don, t6i s& “bam” vao clu tric nao dé phan bac céo budc xam pham la:
e Yéu cau qua hep, t6i khédng xam pham;
e Yéu cAu mo hd, khéng ré rang, khé thuc thi.

Néu ban nhin ra dwoc “16 héng” khi doc nhw bi don, hay sira ngay trong giai doan soan thaoldich, dirng
dé dén khi ra toa.

L&i két: Dirng xem nhe mét tir n6i

M6t tir ndi c6 thé dinh hinh ca pham vi bdo hd. Cau chuyén SuperGuide nhac ching ta mét diéu twéng
don gian ma lai rat su sac: Trong sang che, “and/or” khéng chi la nglr phap - d6 1a pham vi tai san, la
dwong bién cUa tai san tri tué. V&i tac gid sang ché, chuyén gia, luat sw va dich gia tai Viét Nam, bai hoc
thuee té la:

e Tranh st dung cac cAu tric da duoc lich siv an 1é chirng minh |a dé gay tranh cai, dién hinh nhw
“at least one of A, B, and C”.

e Soan thao va dich v&i mirc do ré rang téi da, dé déi phuwong khong con nhiéu co sé 1ap luan
nham thu hep hodc pht nhan pham vi béo ho.

e Ludn ghi nhé: Soan thao va dich hd so sang ché la mét céng viéc phap ly tinh vi, khéng phai
chi | “viét lai y twéng bang tiéng Anh/tiéng Viét’.

Mot to n,éi c6 thé mé rong hodc thu hep pham vi bao hg. Vi vay, hay xem tirng c&u chir trong ban mo ta
sang ché la cong cu phap ly - dwoc thiét ké can trong dé bao vé gia tri sang tao & mirc cao nhat.

Nguyén Vi Quan | Partner, IP Attorney
D6 Thi Phan |Special Counsel
Dao Thi Thay Nga | Senior Patent Attorney

Contact
KENFOX IP & Law Office

Building No. 6, Lane 12/93, Chinh Kinh Street, Nhan
Chinh Ward, Thanh Xuan District, Hanoi, Vietnam

Tel: +84 24 3724 5656
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