Hai vu kién xung quanh mét déi giay tai Pan Mach va My

Hai vu kién xung quanh mot doi giay tai Dan Mach va My: Chién lwoc nao dé bao
hé hiéu qua san pham céng ning dwéi géc do luat ban quyén?

Cudc dbi dau phap ly gitra Ganni A/S - thwong hiéu thoi trang Dan Mach néi 1én tir lan séng “Scandi cool”
- va Steven Madden, Ltd. - tap doan giay dép My v&i mé hinh kinh doanh dwa trén téc do béat trend - da
tré thanh mot trong nhirng vu kién tiéu biéu nhét ciia nam 2024-2025 trong linh virc thiét ké thoi trang.
Tranh chap xoay quanh déi giay “Buckle Ballerina” cla Ganni va mau giay “Grand Ave” cla Steve
Madden khoéng chi la cau chuyen vé su glong nhau gitra hai san phadm, ma 1a phép th&r quan trong déi voi
ranh gi&i bao ho “ban quyén” ctia “san pham mang tinh cdng ning”, déc biét khi vu viéc dién ra song
song tai hai hé théng phap ly Ién: Lién minh chau Au va Hoa Ky.

Thanh céng vang ddi ctia Ganni tai Pan Mach - noi tda 4n cong nhan thiét ké giay 1a “tac pham my thuat
&ng dung” - trai ngwoc hoan toan véi két cuc “Iang I&” chia vy viéc tai My, noi Ganni rat lui trwede khi Toa
an My c6 thé dwa ra phan quyét ndi dung. Sy déi lap nay dat ra mot cau héi trung tam: Tai sao cuing mét
thiét ké, nhwng lai dan dén hai hwéng giai quyét phap ly trai ngwoc nhau?

KENFOX IP & Law Office phan tich vé vu viéc, khac biét can ban gitra tiéu chuan tinh nguyén gbéc
(originality) trong luat ban quyén EU va hoc thuyét “useful article” theo luat My. Vu viéc Madden vs.
Ganni vi thé tré thanh mét minh hoa dién hinh cho “cudc chién ban quyén xuyén Pai Tay Duong’, phan
anh cach ma hai hé théng phap luat hiéu - va bao vé - sang tao thAm my trong cac san pham vira mang
gia tri nghé thuat, vira cé chirc nang st dung.

I. B6i canh
1. Cac bén trong vu kién:

Ganni A/S la mét Cong ty dwoc thanh lap tai Copenhagen nam 2000 b&i Frans Truelsen - ban dau la mot
dong san pham cashmere. N&m 2009, vo chéng Nicolaj Reffstrup (CEO) va Ditte Reffstrup (Giam débc
Séang tao) tiép quan thwong hiéu, tai dinh vi Ganni tré thanh mét nhan contemporary ready-to-wear ndm
gitra fast fashion va haute couture, véi doanh thu va hién dién toan ciu téng trwdng manh mé, hang chuc
clra hang tai chau Au, My va mang lwéi phan phéi rong khap.

Ganni dwoc xem 1a mot trong nhirng cai tén dinh nghia lan séng “Scandi cool”: Phong cach Béc Au thé
hé mai, rdi xa chd nghta téi gian khé clrng dé hwdng téi hinh anh twoi tré, giau mau sac, pha tron gitra niy
tinh, ndi loan va tinh &ng dung, c6 strc anh hwéng 16N trén mang xa hoi va trong cong ddng fashion
influencers, va cac ngdi sao nhu Bella Hadid, Miley Cyrus, Emma Chamberlain. Hién c6 nhiéu clra hang
tai Copenhagen va hon 25 clra hang & My.

Steven Madden, Ltd. [a mot cong ty gidy dép va phu kién thdi trang cia My, dwoc nha thiét ké Steve
Madden thanh Iap nam 1990 v&i khodn vén ban dau chi khodng 1.100 USD, kh&i nghiép t&» mét xudng
nhd & Queens (New York) va ban nhirng doi giay nén tang (platform) do chinh 6ng thiét k& cho cac clra
hang tai Manhattan.

Cong ty dwoc thanh Iap tai New York ndm 1990, sau d6 tai dang ky tai Delaware ndm 1998, niém yét cb
phiéu trén Nasdaq tir ndm 1993 va hién c6 tru s& tai Long Island City, New York, van hanh hang trdm
clra hang trén toan cau va moét danh muc thuwong hiéu réng, trong d6 c6 Dolce Vita, Betsey Johnson,
Blondo, BB Dakota... cung nhiéu nhan dwoc cap phép.

Steve Madden duwoc piét dén nhw mot “6ng vua giay trend-driven” cla My, xay dwng mo hinh kinh doanh
dua trén khé nang nam bat va thwong mai héa xu hwong dwong pho voi toc do rat cao, dua nhirng
thiét ké “bat trend” ra thj trwdng dai ching théng qua mang lugi ban lé va doi tac bach hoa I&n tai My va
quoc té.

2. Cac mau giay tranh chéap:

“Buckle Ballerina” (Ganni): Giay bét (ballet flat) mii nhon, slingback, got thap. E)é~cé xu hwéng “tho”,
vudng, hoi bé. Hai day quai to ban chay ngang mu ban chan, gan khoéa kim loai va 16 dinh tan (eyelets)
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mang hoi hwdng punk. Bé mat da bong, bang mau da dang. Buoc toa Ban Mach ghi nhan cé doanh thu
dang ké (hon DKK 13 triéu tai Pan Mach) va d pha truyen thdng cao.

“Grand Ave” | “GRAYA” | “SANDRIA” (Steve Madden): Vé téng thé, mé phéng bd cuc thdm my cua
Buckle Ballerina: mdi nhon, slingback, got thép, hai day qual to ban v&i khoa kim loai va eyelets, bé mat
da bdng, ph0| mau twong tw. “Grand Ave” Ia mau dwoc ban & chau Au/Dan Mach; “GRAYA” va “SANDRIA”
la cac mau twong wng cho thi tru’dng My, dwoc Steve Madden md ta la san phadm theo xu huwéng chung
cua thi tredng chir khong “copy” riéng Ganni.

Mau giay Buckle Ballerina ctia Ganni (bén trai) & Mau giay Grand Ave clia Steve Madden (bén phai)

3. Vu kién dau tién: Ganni S/A kién Steven Madden, Ltd. tai Pan Mach

Diang ky quyén va chién lwogc ban dau: Ganni ding ky kiéu dang Céng déng (RCD - Registered
Community Design) cho mau giay “Buckle Ballerina” tai EU vao nam 2023. Bong th&i, Ganni khi kién
Steve Madden tai Toa Hang hai va Thwong mai BPan Mach (Maritime and Commercial High Court), yéu
cau:

e CoOng nhan Buckle Ballerina la tac pham dwoc bao ho quyén tac gia;

e Tuyén Grand Ave xam pham quyén tac gia va vi pham Luat Thwe hanh Tiép thi Pan Mach (Marketing
Practices Act);

e CAm Steve Madden san xuét, quang ba, xuat khau, nhap khau Grand Ave tai Dan Mach.

Phan quyét cua téa Dan Mach (2024, dwoc phuc tham 2025): Thang 8/2024, Tdéa Hang hai va Thuwong
mai ra phan quyét ing hé Ganni; thang 3/2025, Toa High Court of Eastern Denmark gilr nguyén, khang
dinh:

[i] Buckle Ballerina la “tdc phdm my thuat rng dung”: Toa 4p dung tiéu chudn “sw sang tao tri tué

riéng cua tac gia” (author’s own intellectual creation) theo xu hwéng an Ié CJEU (Infopaqg, Cofemel).
Du tirng chi tiét (mdi nhon, quai, khéa, dé) khdng méi, sw két hop clia ching tao nén mét tdng thé chua
tirng xuét hién, phan anh lwa chon sang tao tw do cla nha thiét ké: dbi lap gitra phom ballerina mém mai
va dé, day quai, khéa kim loai mang chéat punk/cool.
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[ii] Mau giay “Grand Ave” la “ban sao qua gan”: Toa so sanh 4n twong téng thé: phom midi nhon,
slingback, dé be, hai day quai to ban, khéa va eyelets, chat liéu da béng, phdi mau; Nhan dinh phan 16n
yéu t6 nay khong c6 chirc ning ky thuat, ma thuan tiy mang tinh thAm my; Cac khac biét nho (chi tiét
bé tri, ti 1&) khéng dd pha v& cdm nhan chung vé suw twong déng.

[iii] Ap dung két hop ban quyén + luat tiép thi: Ngoai xdm pham quyén tac gia, tda con két luan mau
giay “Grand Ave” vi pham Marketing Practices Act vi “bam sat” thiét ké cla Ganni dén mirc tao lgi thé
canh tranh khéng lanh manh.

Hé qua: Steve Madden bi cAm ban, phan phdi, xuat - nhap khdu méau giay “Grand Ave” tai Dan Mach. Phan
quyét dwoc ghi nhan rong réi la 1an dau tién mot thiét ké giay cu thé dwoc toa BDan Mach cong nhan bao
hé ban quyén mot cach rd rang. Noi cach khac, tai Dan Mach, mau giay “Buckle Ballerina” khéng chi la
san pham thoi trang, ma dwoc “nang cap” thanh tac pham dwoc bao hd nhw mét “work of applied art”.

3. Vu kién thir hai: Steven Madden, Ltd. kién ngwoc Ganni S/A tai My
Trong khi thua kién tai Dan Mach, Steve Madden chi ddng mé mat tran méi tai Hoa Ky.
Don kién tai E.D.N.Y. (Steve Madden, Ltd. v. Ganni A/S, 1:24-cv-04946-BMC)

Thang 7/2024, Steve Madden khdi kién tai Téa Lién bang khu Déng New York. Madden yéu cau xét x(
b&i boi tham doan. Cac yéu cau chinh: (i) Tuyén bd khéng xam pham bét ky quyén tac gid, sang ché,
trade dress, hay quyén khéng canh tranh nao ca Ganni lién quan t&i cac mau GRAYA va SANDRIA (cac
phién ban “My héa” ctia Grand Ave); (i) Boi thueng thiét hai do tortious interference (can thiép trai phap
luat vao quan hé kinh doanh) va libel (phl bang) vi Ganni d& gwvi thw doa kién, yéu cau Nordstrom, Dillard’s,
ASOS, Zalando... ngirng ban san phdm ctia Steve Madden; va (iii) Lénh cAm Ganni tiép tuc cac hanh vi bi
coi la “stifling competltlon

Lap luan cua Steve Madden: Trong Don kién va Don kién sra di (Amended Complaint), Steve Madden
xay dwng mét bire tranh hoan toan khac:

e Vé mat thwe té thi trwong: Giay ballet, gidy slingback, day quai, khda, eyelets, da béng... vén la cac
yéu t6 rat phd bién trong nganh giay dép; Steve Madden liét k& gan 100 mau giay twong tw dang ban
tai My dé chirng minh Céng ty Ganni S/A (Pan Mach) khéng thé déc quyén héa mét phong cach vén da
“tran ngap” thj trweong.

e Vé mat quyén & My: Ganni khéng c6 bat ky dang ky ban quyen bang sang ché thiét ké, trademark,
trade dress nao tai My cho mau giay “Buckle Ballerina” hay mau Two-Strap; Do do, viéc Ganni gui thw
khang dinh c6 “worldwide copyright and design rights” rdi doa kién khach hang cia Madden bi coi la
vwot qua nhirng gi phap luat My cong nhan.

Phan (rng cta Ganni tai My: Lui chién lwoc, “budng” quyén

Thang 11/2024, Ganni ndp ban tra I (Answer) cung nhiéu bién hd, nhwng dong thoi: (i) Thiva nhan trwéde
tda My rédng ho “khéng sé hitu hodc kiém soét bat ky quyén téc gid, nhan hiéu, trade dress, bang sang ché
nao tai My” d6i v&i cac thiét ké lién quan; va (ii) Nop Covenant Not to Sue - cam két khong kh&i kién Steve
Madden ho&c khach hang cia Steve Madden & My vé cac quyén SHTT néu trén.

Két qua thuc té:

e Céc yéu cau tuyén bb khéng xam pham tré nén... vo nghia, vi Ganni da chinh thirc cong nhan “khéng
c6 quyén dé ma khai kién”;

e Trong tdm vu viéc chuyén dich sang tranh chap thuan tiy vé tortious interference va libel (canh tranh
& trach nhiém ngoai hop dong), nhiéu kha nang di dén théa thuan dan xép ngoai toa;

e V& mat ban quyen déi vai thiét ké glay, téoa My khéng con co hoi - ciing khéng con nhu cau - dwa
ra phan quyét ndi dung, vu “chét yén” & mirc tb tung.
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Il. EU va My: Hai hé thdng phap ly, hai logic khac nhau vé bao ho thiét ké thi trang

Dé ly giai vi sao Ganni thang vang doi & Dan Mach nhung “rut lui chién lwgc” & M, phai dat vu viéc vao
khung phéap ly vé “tinh nguyén géc” va “san pham mang tinh cong nang” cla hai hé théng phap luat.

1. EU: Tiéu chuan “tac pham” théng nhat va sw c&i mé véi thoi trang

(a) Tieu chuan “tinh nguyén géc” trong EU

Theo an 1& clia Toa an Cong ly Chau Au (CJEU) tai cac an 1 nhv Infopaq, Painer, Levola..., mot ddi twong
dwoc coi 1a “tac phdm” khi théa man hai diéu kién:

(i) Tinh nguyén gdc (originality): Déi twong phai la “sang tao tri tué caa chinh tac gia” (the Author’s
Own Intellectual Creation - AOIC). Biéu nay doi héi:

e Tac gid c6 khong gian cho nhirng Iwa chon tw do va sang tao (free and creative choices) trong
qué trinh thiét ké;

e Thiét ké phai mang “dau &n ca nhan” cla tac giad, phan anh s& thich, phong cach hoéc cach giai
quyet tao hinh dac thu;

e Né&u hinh thirc bi quyét dinh hoan toan b&i chirc nang k¥ thuat, yéu cu cdng ndng hodc cac rang
budc bat budc, khdng con chd cho su lwa chon sang tao, thi khéng thé coi la “tac pham”.

(i) Tinh xac dinh, cé thé nhan dién mét cach khach quan (identifiability): Déi twong dwoc bao hod
phai c6 hinh thirc dworc xac dinh moét cach du chinh xac va khach quan (sufficiently precise and
objectively identifiable), d& co quan c6 thdm quyén, tda an va bén thir ba cé thé nhan dién pham vi
bao hd mot cach rd rang.

Trong vu Cofemel (C-683/17) - mot tranh chap xuét phat truc tiép tir nganh théi trang — CJEU di xa hon:
(i) Cac quéc gia thanh vién khong dworc phép dat thém tiéu chi riéng (vi du: yéu cau phai cé “gia tri tham
my cao”, “trinh d6 nghé thuat dac biét”...) dé bao ho tac phém [a thiét ké thoi trang hay tac phém my thuat
tng dung; va (i) Noi cach khac, chi cé mét tiéu chuan duy nhat - AOIC - cho moi loai tac phdm, ké ca
works of applied art (s&n phdm céng nang).

Do do, vé mat ly thuyét, néu mét doi giay - bao gom ca hinh dang 3D - 1a két qua cua cac Iwa chon sang
tao tw do, khéng bi quyét dinh b&i chirc nang ky thuat, thi n6 co thé 1a “tdc phdm” dwoc bao ho ban
quyen.

(b) Ganni dwéi lang kinh an Ié Cofemel

Trong phan quyét vé mau giay “Buckle Ballerina”, toa ban Mach da ap dung logic clia an Ié Cofemel mét
cach chuan muec, gon gang va nhét quan: (i )Thua nhan réng tirng yeu td (mi nhon, de quai, khoa) khéng
mai; (if) Nhwng nhan manh cach két hop cac yéu t, dac biét 1a: dbi lap gitra phom mém mai kiéu ballerina
voi de/got géc canh, “cirng”; day quai to ban, khoa va eyelets mang chéat punk; sy tw do ctia nha thiét ké
trong viéc lwa chon hinh khéi, ty 18, vi tri cac chi tiét, tr 6, Toa két luan:

e Thiét ké nay khéng bi ap dat b&i cong ning (mot doi giay van coé thé hoan toan khac, van mang
chrc nang di lai);
e Tbéng thé thé hién tdm nhin thdm my riéng cla nha thiét ké - do d6 théa man AOIC.

Diéu dang chu y, Toa khéng yéu cau mirc do “doc dao” déc biét cao, khdng ddi héi phai cé “gia tri nghé
thuat vwot troi”, ma chi cdn mét mirc sang tao toéi thiéu nhwng thwe sw la két qua cua lwa chon ca
nhan. Cach suy luan nay nam dung “dwdng ray” cta an & Cofemel, ciing ¢b xu hwéng mé réng bao ho
ban quyén cho thi trang trong EU. Hé qua: trong hé thdng EU, mau giay “Buckle Ballerina” c6 “co’
s& phap ly” kha thuan loi dé dwoc coi la tac pham, va tir d6 mau giay “Grand Ave” bj coi 1a ban sao.

2. My: “useful article doctrine” va bai toan tach biét yéu té céng nang
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(a) Khung phap ly: 17 U.S.C. § 101 va Star Athletica

Theo luat ban quyén My, cac “pictorial, graphic and sculptural works” gan voi “useful article” (san phadm
cbéng nang - nhw gidy dép, quan 4o) chi dwoc bao hd néu phan thdm my:

e C6 thé dwoc nhan dién riéng biét (separate identification); va

e C6 thé ton tai doc lap véi phan céng ndng (independent existence), tirc 13 néu ta “twéng twong
tach né ra”, né c6 thé tén tai nhw mot tdc phdm nghé thuat 2D hodc 3D doc lap, khéng con mang
chlrc nang cua vat dung.

Trong an & “Star Athletica v. Varsity Brands” (580 U.S. 405, 2017), Toa an Téi cao Phap vién My
(Supreme Court of the United States (SCOTUS):

e Cong nhan: Cac hoa tiét trang tri trén déng phuc cd vii (chevrons, stripes, colour blocks) c6 thé
tach biét khéi chirc nang mac va duoc bao ho;

e Nhung dong thoi nhAn manh rang hinh dang, dwéng cat (cut), kich thwéc cla trang phuc - tirc
la “thiét ké cong nghiép” - khéng dwoc bao hd ban quyén.

Tém lai, hé théng phap luat Hoa Ky ap dung cach tiép can than trong trong viéc st dung quyen tac gia
dé bao ho hinh dang tbng thé cla cac san pham co chire nang s dung (nhw giay dép, quan &o). Trong
tdm bao hd chd yéu dwoc dat vao cac yeu to trang tri bé mat - chang han nhw hoa tiét, pattern hoac do
hoa - hon 14 vao hinh khéi ba chiéu (3D) ctia san phadm.

(b) Vi thé phap ly cua Ganni tai My trong vu Madden
V& mat ly thuyét, Ganni c6 thé tim cach bdo ho pattern, b6 cuc day quai, khéa, eyelets nhu
“pictorial/graphic/sculptural features”; Hodc bao ho trade dress (hinh dang san phdm nhw dau hiéu nhan

dién thwong mai), véi diéu kién chirng minh secondary meaning (nguwoi tiéu dung nhan ra d6 1a “Ganni”).

Nhung thwc té hé so vy an cho thdy Ganni khéng ¢6: Dang ky ban quyén; Dang ky béng kiéu dang cong
nghiép; Pang ky nhan hiéu/trade dress cho mau giay “Buckle Ballerina” tai My. Trong qua trinh t0 tung,

Ganni chinh thirc thira nhan véi tda My rang: Ho “khéng sé& hitu bat ky quyén SHTT nao tai My déi voi

cac thiét ké lién quan”; Va ky Covenant Not to Sue cam két khong bao gior khéi kién Steve Madden tai My
vé cac quyén nay.

Ly do sau xa c6 thé ly gidi nhw sau (phan tich): (i) Ngwéng phap ly cao va tinh bat dinh: De bao hd hinh
dang téng thé cuia ddi giay theo luat ban quyén, Ganni sé phai chung minh réng cé6 cac yéu té thAm my
separable theo chuan an & “Star Athletica” - diéu nay khéng hién nhién véi mot thiét ké 3D; D& bao ho
trade dress, ho phai chirng minh secondary meanlng trén thj trwdng My - trong khi ban than mau giay
“Buckle Ballerina” chwa dat mirc do “biéu wong’ tai My nhw tai chau Au. (ii) Chi phi - rti ro - tac dong tién
1é: Viéc tiép tuc tranh tung dén cung tai My co6 thé tén kém, dbi mat VO nguy co tda My tuyén b thiét ké
khéng dwoc béo ho-tao” ‘tién 16" bat lgi cho tham vong bao hé toan ciu ciia Ganni; Ngwoc lai, viéc cha
dong tir bé quyén tai My (it nhat vé mat tb tung) giup Ganni “khoanh ving rdi ro’, giiv lai chién thdng &
Dan Mach/EU, tranh dé toa My di theo mot hwéng trai nguoc ré rét va dwoc vién dan ngwoc lai & nhivng
tranh chap sau.

lll. So sanh tiéu chuan “tinh nguyén g6c” cho san pham céng nang tai Chau Au so véi My

1. EU: Tiéu chi “sang tao tri tué cta chinh tac gia” (AOIC) - nhan manh sw tw do sang tao,
it chd trong phan tach céng nang

Trong EU (sau an |& Infopaq, Cofemel), tinh nguyén géc clia tac pham my thuat n dung dwoc danh gia
theo hai tru cot: (i) Khéng trung lap thuan tuy v&inhiing gi da ton tai (khdng phai sao chep may moc) va
(i) Thé hién lwa chon sang tao tw do - tac gid co nhiéu phwong an thiét ké khac nhau, va san phadm phan

Ay

anh “cai toi” cla tac gia.
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Trong vu kién ctia Ganni tai Pan Mach, Toa khéng cb “tach” dau la phan cong nang, dau la phan thAm my,
ma hdi: Liéu cach nha thiét ké vay mwon, sap xép, két hop, ddi lap cac yéu té da cé (mdi nhon, quai,
buckles...) ¢ mang tinh sang tao riéng? Khi cau tra 1i 1a “Co” - vi c6 mire dd tw do thiét ké cao va sy
két hop thé hién gu tham my riéng - toa céng nhéan ban quyén cho toan b hinh dang giay nhu mét tac
pham 3D.

Diém dang chu y, trong EU, gi¢i han chinh nam & yéu cau khéng bj quyét dinh hoan toan béi cong nang
(gan v&i logic clia an 1é Brompton vé xe dap gap: Néu hinh dang chi & két qua tat yéu cia chirc ndng ky
thuat, thi khéng cé quyén tac gid). Mot khi vwot qua rao can cong nang, nguéng AOIC dwoc &p dung
twong ddi linh hoat, tao diéu kién thuan lgi cho céc thiét ké thei trang dwoc cong nhan I tac pham.

2. My: Tiéu chuan “modicum of creativity” két hgp v&i yéu cau separability - cach tiép can
nghiém ngat doi vé&i hinh dang ba chieu ctia san pham céng nang

V& nguyén tac, My cling ap dung tiéu chuén “originality” rat thAp (An 1&é Hoa Ky: Feist Publications v.
Rural Telephone Service Co. (499 U.S. 340, 1991), chi can “a modicum of creativity” 1a du - tic 13 “mot
mirc do sang tao téi thidu”). Nhung véi sdn phdm mang tinh cong nang/dd vat hivu ich (useful articles)
yéu t6 then chét lai nam & separability test theo 17 U.S.C. § 101 va an 1é Star Athletica. N6i mot cach
thyec té:

e Tinh nguyén géc (“Originality”) chi dwgc can nhac sau khi toa chp nhan rdng cé moét hodc vai
d&c diém thdm my c6 thé téch ra va tdn tai doc lap nhw mét tac phdm (2D/3D);

e V&i san pham nhw giay dép, noi hinh dang téng thé gén chat véi chirc ndng, viéc xac dinh phan
“tach dwoc” thwong kho, gay bat dinh Ién cho nguyén don.

Trong bdi canh vu kién Madden vs. Ganni, diéu nay dan dén: DU Ganni c6 thé 1ap luan rang bd cuc day
quai - khoa - eyelets 1a mét “pattern” tach roi, ho van phai: (i) chirng minh tinh separability; va (ii) vwot qua
lap luan thyc té cha Steve Madden rang rat nhiéu déi giay khac trén thi trwong My cung sir dung
pattern twong tw.
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Nguy co cho Ganni:

e Ngay ca khi tda cdng nhan separability, tda van cé thé két luan khéng du originality trong bdi
canh thj trwyng My da bao hoa sén pham tuwong ty;

e Mot phan quyét nhw vay, néu duoc tuyén, sé la tuyén bé trwe dién réng thiét ké giay cia ho khéng
dat ngudng bdo ho tai My - diéu ma vé mat chién lwoc, Ganni khé chép nhan.

Viéc Ganni chon tw tuyén b6 khéng c6 quyén va cam két khéng khé&i kién 1a cach “rat khai ban choi”
trwde khi tdoa co co hdi dwa ra nhan dinh tiéu cuwc.

Két luan: Bai hoc tir mé6t “cudc chién ban quyén xuyén Pai Tay Dwong”

Vu Madden v. Ganni la mét trwdng hop d,ién,hinh cho cac doanh nghiép thdi trang khi can nhéc s dung
quyén tac gia nhu mot cong cu bao vé thiét ké.

Trong Iinh viee nay, béi canh phap ly déng vai trd quyét dinh chién lwoc. Cung moét thiét ké (cac san pham
mang tinh cdng nang), nhung trong hé thdng phap luat EU (d3c biét sau an |1& Cofemel) c6 thé dé dang
dwoc cdng nhan 1a “tac phdm”. Ngwoc lai, tai Hoa Ky, thiét ké twong tw khé vwot qua ngudng separability
va originality dbi v&i useful articles.

Khai niém “tinh nguyén gdc” khong chi 1a van dé nghé thuat, ma con la van dé chirng ct va thj trwong.
Tai Dan Mach, Ganni chirng minh dwoc rang sy két hop clia cac yéu td quen thudc da tao nén “diu an
riéng”, phan anh “khodng tw do sang tao” va vi thé thj trwdng. Trong khi do, tai Hoa Ky - noi thj trwéng giay
ballet v&i chi tiét buckles va straps da b&o hoa - viéc chirng minh tinh nguyén gbc va kha nang tach réi cia
toan bod hinh dang dbi giay tré thanh thach thirc, khién Ganni rat lui trwde khi cé phan quyét nodi dung.

Do d6, bao ho thiét ké thoi trang doi hdi mét chién luvgc da tAng va da dia ban: Két hop dang ky kiéu dang
(designs), tan dung quyén tac gid (copyright), ddng th&i can nhac cong cu trade dress va cac quy dinh vé
canh tranh khéng lanh manh. Cac doanh nghiép can danh gia sw khac biét gitra EU, Hoa Ky va céc thi
tr'ng chi chét, dbng thoi chuén bi hd so chirng cir vé qua trinh sang tao va khai thac thwong mai ngay
tir dau.

Tw goéc do chinh sach, vu viéc dat ra cau haéi lén cho twong lai:

e EU dang tién gan dén mé hinh coi moi thiét ké cé tinh nguyén gbc déu cé thé duwgc hwdng quyén
tac gia, ké ca trong Iinh vuc thoi trang:;
¢ Hoa Ky tiép tuc duy tri khoang cach, bao vé ranh gi&i gitra “nghé thuat” va “thiét ké céng nghiép”.

Nhw vay, c6 thé thdy, cac thwong hiéu thoi trang toan cau kho cé thé ap dung mot chién luvgc phap ly thdng
nhat cho moi thi triedng. Thay vao dé, ho budc phai thich (ng v&i nhiéu hé tw tuo’ng ban quyen song song
- gibng nhw cach Ganni da lam trong cudc tranh chép v6i Steve Madden: Tan cong manh tai chau Au,
rat lui tai Hoa Ky, nhwng van duy tri cau chuyén thwong hiéu nhw mét “ngwéi bao vé sang tao” trén
binh dién quoc té.

15 nam hoat d(f)ng va x& ly hang trdm vu tranh chap, xam pham S& hivu Tri tué da giip KENFOX IP & Law
Office thau hiéu sau séc nhirng thach thirc phap ly lién quan dén bao ho va thc thi quyén dbi véi cac thiét
ké rng dung. Chung tdi khong chi hé tro doanh nghiép trong viéc xac lap va dang ky quyén déi véi Kiéu
dang Céng nghiép va Quyén tac gid, ma con xay dwng céac chién lwgre tw van vatranh tung chuyén sau,
tap trung vao viéc nhan dién va chirng minh cac “yéu té sang tao cét 16i” - yéu t6 then chét dé bao vé
hiéu qua tai san thiét ké va tdi wu héa kha nang thanh céng trong cac vu tranh chip xam pham phuc tap.
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